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OP1 NI ON

Goddard, P.J.

Paul Davi d Baker appeals a Bl ount County GCeneral
Sessions Court’s post-divorce visitation nodification order
granted in favor of Patricia Sue Baker Sanders (hereinafter

referred to as Ms. Baker).

W will first restate the four issues--two of which can
be consolidated--that M. Baker presents on appeal. The first

consolidated issue is whether the Trial Court's order was an



abuse of discretion and whether the order violated M. Baker's
right to free exercise of religion under the Constitutions of the
United States and of Tennessee. The second issue presented is
whet her the portion of the Trial Court’s order prohibiting M.
Baker from exposing his children to the teachings and beliefs of
the Jehovah’s Wtness religion during his visitation peri ods,

unl ess the children nake legitinmate inquiries about the religion,
viol ates the Religious Freedom Restoration Act, 42 U S.C. 8§
2000bb. The third and final issue presented is whether the
portion of the Trial Court’s order prohibiting M. Baker from
taking his children to any religious services or hone Bible
studi es conducted by the Jehovah’s Wtnesses constitutes error,
an abuse of discretion, and a violation of the children's First
Amendnent rights. For the reasons set forth below, we affirmthe

Ceneral Sessions Court's order.

The parties were married on April 8, 1980. Three m nor
children were born to their union: Dustin Paul (d.o.b. 8/25/81),
Amanda Kate (d.o.b. 8/8/82), and Lindsey Louise (d.o.b. 7/14/87).
Ms. Baker divorced M. Baker on July 3, 1991, in Blount County
and was awarded custody of the three minor children. M. Baker
received visitation rights that included, but were not limted
to, alternating weekends from Friday after school until 8:00 a. m
Sunday, and Thursday eveni ngs of the same week from after school
until 8:00 p.m Visitation rights for holidays and birthdays

were equal ly divided between the parents.



Ms. Baker and the mnor children attended services at
East Maryville Baptist Church prior to and after the divorce.
The children were actively involved with nany yout h-rel at ed
prograns sponsored by East Maryville Baptist Church, including
youth rallies and retreats. Beginning in July 1995 M. Baker
began to study the Jehovah’s Wtness religion during weekly study
nmeetings with nmenbers of the faith. 1In Septenber or Cctober of
1995, M. Baker initially introduced the mnor children to the
Jehovah’s Wtness religion by scheduling his weekly studies
during his visitation tinme with the children. M. Baker
regularly attended religious services with a |ocal congregation
of Jehovah’s Wtnesses beginning in Decenber 1995. The probl ens
giving rise to this appeal comenced after the mnor children
began participation in the Jehovah’s Wtness’ studies during M.

Baker’s visitation period.

The children’s involvenent in the weekly studies
continued until February 12, 1996, when the Ceneral Sessions
Court granted a tenporary restraining order prohibiting M. Baker
from di scussing the Jehovah’s Wtness religion with the children.
The General Sessions Court based the tenporary restraining order
upon a finding that the mnor children were in danger of
i medi ate and irreparable harm The Court found that the
i medi ate and irreparable harmresulted from M. Baker discussing
the Jehovah’s Wtness religion with the children, criticizing the
children’s Baptist faith, undermning the religious training the

children received from M. Baker, and involving the children in



the Jehovah’s Wtness weekly Bible studies conducted by Charles
Tillett, an elder in the church, and other Jehovah’s Wt ness

el ders.

M. Baker filed a petition for visitation on February
20t h, 1996, requesting a nore specific schedule of visitation.
On April 8, 1996, M. Baker also filed a notion to set aside the
restraining order, claimng that the order violated both his
rights and those of the m nor children under the Tennessee
Constitution and the United States Constitution. However, the
Court issued an agreed order on June 13, 1996, requiring the
m nor children to undergo psychol ogi cal eval uati ons conducted by
Dr. Carol Walton, a psychol ogist retained by M. Baker. The
General Sessions Court conducted a hearing on the pendi ng notions
on August 20, 1996. On Cctober 15, 1996, the Court issued the

menor andum opi ni on and order, fromwhich this appeal is taken.

Testinony presented at the hearing on the pending
nmotions primarily involved the fundanental differences between
the Baptist and the Jehovah’s Wtness religions and the effects
that the m nor children have experienced due to the conflict
bet ween the parents. All wtnesses attested to the many
di fferences between the two religions. The Trial Court found
t hat extrene fundamental differences exist between the two
religions. W agree with the Trial Court’s finding. Since the
Trial Court's finding of fundanmental differences between the

religions is sufficient for purposes of this appeal, we need not



delineate each of the specific differences between the two

religions.

The ot her focal point of testinony was the distress
that the mnor children experienced due to this conflict, which
initially began when M. Baker began involving the m nor children
in the Jehovah’s Wtness weekly study neetings. M. Baker voiced
her disapproval after learning that M. Baker was teaching the
children the Jehovah’s Wtness religion and including themin the
weekly neetings. However, M. Baker continued teaching the m nor
children until M. Baker obtained the tenporary restraining
order. At all times leading up to the restraining order, M.
Baker continued taking the mnor children to weekly Bapti st
church services. Conflict resulted fromboth parents adamantly

stressing their conflicting religions.

Both parents adnmitted that they nmade character attacks
on the other parent in front of the children after the religious
conflict began between the parents. M. Baker told the children
that their nother had conmtted activities that could have
resulted in her being incarcerated. He also told the children
that their nother had engaged in imoral activities with her
current husband before they were nmarried. M. Baker retaliated
by telling the children about M. Baker’s al cohol and marijuana

use.

Ms. Baker testified that when M. Baker had the m nor
children for visitation after becom ng a Jehovah’s Wtness he
woul d not allow the children to participate in any church rel ated

activities of the Baptist church. M. Baker further testified
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that M. Baker discouraged the children’s participation in sone
school and community activities because he believed that the
children should not participate in these worldly pleasures. M.
Baker testified that he always took the children to their
activities unless he and the children had anot her prepl anned

activity.

The children began to show effects fromthe conflict
giving rise to this appeal. M. Baker observed that after the
chil dren began the Jehovah’s Wtness weekly studies they becane
wi t hdrawn and noody. The children’s attitudes and personalities
changed in a negative manner. Ms. Baker experienced increased
difficulties in disciplining the children. Amanda, the mddle
child, began suffering fromsignificant stomach problens and
woul d becone physically sick. The stomach aches woul d begin
right before the children went to M. Baker’s house for weekend
visitation. M. Baker also testified that Amanda woul d usual |y
have stomach aches for a day or two after com ng honme from M.

Baker’'s weekend visitations.

Chris Ednonds, the Associate Pastor of the East
Maryvill e Baptist Church, testified that the children were
concerned with being torn between the religious beliefs of their
parents. Anmanda had cone to M. Ednonds several tines asking him
to pray for her about this issue in her life. M. Ednonds
testified that all of the children’s attitudes had changed but
that Dustin had undergone the nost drastic change, often being
confused and depressed. However, M. Tillett, an elder in the
Jehovah’s Wtness congregation testified that he observed none of

t hese character changes in the children.



During this controversy, Ms. Baker sent the children to
nmeet with Lisa Davis, a |icensed clinical social worker. M.
Davis’ report, introduced into evidence at trial, acknow edged
that the children were experiencing genuine conflicts. She
stated that the children told her that M. Baker and M. Tillett
attenpted to convince themthat the Jehovah’s Wtness religionis
the only true way to God. Ms. Davis reported that the children
felt they woul d experience negative repercussions if they tried
to express their true feelings to their father. Anmanda, the
mddle child, also told Ms. Davis that she felt coerced into her

I nvol venent with the Jehovah’s Wtness religion.

Finally, Dr. Carol Walton, the psychol ogi st who
eval uated the children on behalf of M. Baker, provided
significant testinony. Dr. Walton testified that the children
wer e experiencing stress because of the conflict between the
parents. She testified that the religious differences were not
the source of the problem but the parents’ conflict about their
religious differences was the source of the children’s anxiety.
However, Dr. Walton acknow edged during cross-exam nation that
she did not question the children about the Jehovah’s Wtness

religion.

The Trial Court found that there is "no question that
the parties' children have been affected by the conflict between
their parents.” The Court then stated that it refused to assess
bl ane, but ruled in what it thought was in the best interest of
the children. The Court applied the test that when there is a

conflict between the parents of mnor children with regard to



their religious training and influences, the rights of the
custodi al parent shall prevail. Applying this test, the Court

I ssued the follow ng order:

1. Patricia Sue Baker Sanders has the primary right
to determine the religious faith the children are
exposed to, influenced by, and educated with.

2. Paul Baker is specifically prohibited fromtaking
the children to any religious services conducted by the
Jehovah's Wtnesses. This prohibition shall also

i ncl ude any hone bi bl e studi es conducted by himor any
ot her nenber of that congregation. However, Paul Baker
i's not prohibited fromdiscussing his religion with the
children, if the children make legitimte inquiries
about the sane.

3. Paul Baker shall be prohibited fromcriticizing
the Baptist religious faith and fromattenpting to
underm ne the children’s religious training received
fromthe custodial nother

4. Paul Baker’s specific request for visitation on

Sunday nornings is denied and visitation shall renain
as previously ordered.

VWiile we affirmthe Trial Court’s order, we nust respectfully

di sagree with the rule that the Court applied.

Qur review of cases tried without a jury is de novo
upon the record with a presunption of correctness as mandated by
Rul e 13(d) of the Tennessee Rul es of Appellate Procedure. This
Rul e requires us to uphold the factual findings of the Trial
Court unless the evidence preponderates against them Canpanal

v. Canpanali, 695 S.W2d 193 (Tenn. App.1985). It is with this

standard in mnd that we undertake our review of the Tri al

Court’s deci sion.



As already noted, M. Baker first raises the issue of
whet her the General Sessions Court’s order was an abuse of that
Court’s discretion and whether the order violated M. Baker’s
First Anendnent and Tennessee Constitutional protections of free
exercise of religion. The Freedomof Religion Clause in the
First Anendnent to the United States Constitution provides that
“Congress shall nake no | aw respecting an establishnment of
religion, or prohibiting the free exercise thereof. . . .” The
First Anendnent al so binds the states through the Fourteenth
Amendnent to the United States Constitution. Duncan v.

Loui siana, 391 U.S. 145, 88 S.Ct. 1444 (1968). Article I,
Section 3 of the Tennessee Constitution provides in part, “That
all men have a natural and indefeasible right to worship Al m ghty
God according to the dictates of their own conscience . . .; and
that no preference shall ever be given, by law, to any religious

establ i shment or node of worship.”

Al t hough individual s possess a Constitutional right to
the freedomof religion, these rights can be overbal anced by
interests of the highest order by the several states. Wsconsin
V. Yoder, 406 U.S. 205, 92 S.C. 1526 (1972). The protection of
its children is of the utnost inportance to states. 1In
visitation cases, the welfare and best interests of the child are

t he paranount considerations. Luke v. Luke, 651 S.W2d 219

(Tenn. 1983). Additionally, courts must also balance the rights
of the parents whenever naking decisions that wll affect the
parent/child relationship. However, when the parents remin at
odds regarding the children’s religious upbringing, the best

interests of the child may require sonme linmtations on the rights



of either or both of the parents. Neely v. Neely, 737 S.W2d 539

(Tenn. App. 1987) .

In cases involving religious disputes between divorced
parents, courts nust maintain strict neutrality. Neely, supra.
This neutrality reflects the inportance of both parents’
religious beliefs. The law tolerates and even encourages, to a
poi nt, divorced parents to expose their children to their
religious influences, even if divided in their faiths. Neely

supra; Felton v. Felton, 418 N E. 2d 606 (Mass.1981). Therefore,

a court shall not prefer one parent’s religion over another
unl ess the children’s health and well being are threatened by one

of the parent’s religious practices and beliefs. Neely, supra.

The majority of courts decline to interfere in
religious disputes between divorced parents. However, courts can
i ntervene when a non-custodi al parent exposes his or her
religious beliefs to mnor children upon a clear and affirmative
showi ng that these activities and expressions of belief are

harnful to the children. Neely, supra; In re Marriage of Mirga,

163 Cal . Rptr. 79 (1980); Felton, supra; see LeDoux v. LeDoux, 452

N.W2d 1 (Neb.1990). The parent that noves to restrict the other
parent’s right to expose the children to a different religion

shal | bear the burden of showi ng clear and affirmative harm

The harmto the children resulting fromexposure to
their parents’ conflicting religions nmust be denonstrated in
detail and not sinply surm sed or assumed. Neely, supra; Felton
supra. A court should consider several factors to determ ne

whet her the children’s wel fare has been adversely affected.
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Corroborated testinony should be provided as to the children’s
general deneanor, attitude, health, school work, appetite, or

outl ook resulting fromthe alleged religious conflict. Pope v.
Pope, 267 S.W2d 340 (Mb. Ct. App. 1954). In support of the alleged
harmresulting fromthe religious conflict, corroborating

testi nmony should be heard from church, school, nedical or
psychiatric authorities, or any of the children’ s associ ates,

whet her in or out of school. Pope, supra.

Neely is the only Tennessee case that has applied the
clear and affirmative harmtest. In Neely, the noncustodi al
father attenpted to delete a visitation requirenent that the
father return his son to his forner wife on Sunday norning during
his visitation so their child could attend church with the
nother. Ms. Neely was an active nenber of the Baptist religion
prior to the divorce and when the above visitation provision was
ordered. She regularly took their child to church on Sunday
norni ng and evening. Follow ng the divorce, M. Neely began
regularly attending a Pentecostal church. M. Neely responded to
M. Neely's petition to delete the above visitation provision on
the basis that she wanted to rai se her son as a Baptist and that

the Pentecostal beliefs, such as “speaking in tongues,” woul d
confuse the child. After propounding the proper clear and
affirmati ve harmtest, the Neely Court stated that no proof
existed in the record that exposing the child to the father’s
religion wuld affect the child s nental or physical well-being.
The Court held that Ms. Neely’s unsubstantiated belief that the

child coul d becone confused does not satisfy the clear and

affirmati ve harmtest and struck the visitation provision.

11



Al though Neely correctly states the applicable test,
the case is otherw se unpersuasive for the present case. 1In
Neely, the nother only provided unsubstantiated clains that the
child woul d be confused if exposed to the father’s religion. In
the present case, two expert reports, one froma psychol ogi st and
the other froma licensed clinical social worker, were presented
as well as the testinony of several individuals, famly, friends,
a psychol ogi st, and clergy, regarding the resulting affects from
the children’s exposure to M. Baker’s religion. The Trial Court
hel d that the conflict between the parents affected the children.
Al t hough the Court held that the testinony conflicted sonewhat,
it nonet hel ess reached the conclusion that the children were
affected by the conflict resulting fromexposure to M. Baker’s
religion. The Court based its holding on facts such as Amanda’ s
st omach probl ens, changes in the children’s attitudes, and
difficulties in disciplining the children. These facts are
sufficient to support a clear and affirmative show ng that the
conflict resulting fromexposure to M. Baker’s religion is
harnful to the children. W decline to require that the children
of this state be harmed nore than in the present case to satisfy

the clear and affirnati ve harm st andar d.

Upon a clear and affirmative finding of harm a court
can issue an order that limts the rights of parents to expose
the mnor children to their religious beliefs and practices.
Courts should devise visitation orders, to the extent possible,
that interferes with the parent/child relationship as little as

possible. In re Marriage of Mentry, 190 Cal.Rptr. 843 (1983).

The Trial Court prohibited M. Baker fromtaking the children to

any Jehovah’s Wtness religious services or hone Bible studies.

12



However, we find that this order adequately protects the children
while still allowing M. Baker the opportunity to introduce the
children to his religion if the children show an interest. The
provision allowing M. Baker to discuss his religion upon
legitimate inquiries sufficiently protects M. Baker’s freedom of
religion under both the United States and Tennessee

Constitutions.

As al so already noted, M. Tillett, an elder in the
Jehovah’s Wtness religion, testified that the children did not
have to be converted to the Jehovah’s Wtness religion for M.
Baker to attain salvation. Therefore, M. Baker can fully
practice his religion in a manner to attain salvation to the
extent that he does so outside the presence of the children,
unl ess the children nmake legitimte inquiries about the religion.
The Trial Court’s order only slightly inpinges M. Baker’s
freedomto practice his religion under the United States and the
Tennessee Constitutions. This limtation is nore than
substantially supported by the state’s utnost interest in

protecting children.

VWhile the Trial Court ordered M. Baker not to expose
the mnor children to the Jehovah’s Wtness religion, unless the
children make legitimate inquiries, the Court did not specify the
religion, if any, to which the children nay be exposed. The
Court only ordered that “[Ms.] Baker has the primary right to
determne the religious faith the children are exposed to,

i nfluenced by, and educated with.” By refusing to prefer a
specific religion over another, the Trial Court successfully

evaded an ent angl enment between church and state.

13



For the foregoing reasons, we hold the Trial Court’s
order was not an abuse of discretion nor did it violate M.
Baker’s First Anendnment and Tennessee Constitutional protections

of free exercise of religion

W now turn to M. Baker’s second issue on appeal :
whet her the Trial Court’s order violated the Religious Freedom
Restoration Act, 42 U.S.C. 8§ 2000bb. This issue is noot, as
counsel for M. Baker conceded at oral argunent, since the United
States Suprene Court held that the Act exceeded Congress’
enf orcement powers under 8 5 of the Fourteenth Anendnent to the

United States Constitution. Gty of Boerne v. Flores, @ US.

_, 117 s.&. 2157 (1997).

Finally, we address the issue of whether the portion of
the Trial Court's order prohibiting M. Baker from exposing the
children to the Jehovah's Wtness' doctrine and limting his
di scussion thereof with themconstitutes error, an abuse of
di scretion, and a violation of the children's First Amendnent
rights. W begin by noting that in crafting visitation orders,
the Trial Court shall not specifically order the children to

follow a specific religion. Mllish v. Mllish, an unreported

opinion of this Court, filed in Knoxville on Cctober 24, 1994.
The children should retain the right to attend any services if

they choose to do so upon their own volition.

We note that M. Baker raises this issue for the first

time on appeal. He never sought the appointnment of a guardi an

for the children nor introduced testinony that the children

14



opposed the teachings of the Baptist faith. Nor have the
children asserted that their constitutional rights have been

violated by their nother’s stance in this case.

The Trial Court does not mandate that the children be
raised in the Baptist faith. Neither does the Court's order
prevent the children fromconverting to the Jehovah's Wtness
faith if they so choose. The Court crafted its order only to
renove the conflict in question and its resulting injury to the
children. 1In fact, the Court wisely and specifically allows M.
Baker the opportunity to share his religion with his children if

they so inquire.

We hold that the Trial Court properly crafted its
visitation order. M. Baker can determine the m nor children’s
religious training without violating their constitutional rights.
However, children sonmetimes choose to follow a different religion
than their parents. They nust have the freedomto follow their
religion of choice if different fromeither of their parents’
religion. The Trial Court’s order properly allows the children
freedomto nake religious decisions based upon their personal
conscience while protecting the children fromtheir parents

religious conflicts.

Allowing the children the right to ask about their
father’s religion properly protects the children’s First
Amendnent constitutional rights. The Trial Court’s order
properly protects the children fromthe religious dispute between
the parents while allowing the children to nmake religious

determ nati ons for thensel ves.

15



Therefore, we affirmthe Trial Court’s post-divorce
visitation nodification order and remand the case for such
further proceedings, if any, as nay be necessary and coll ection
of costs below Costs of appeal are adjudged agai nst M. Baker

and his surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

WlilliamH | nman, Sr.J.
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